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Overview

Objective: to inform decision-making about acceptance or exclusion of persons in areas
of child-related employment/volunteering.

Background checking and risk assessment during the recruitment of employees and volunteers is one important measure within the suite
of policies and practices for developing a child-safe organisation. Community services organisations need to make recruitment decisions
which take account of the possibility that children may be harmed" whilst in their care or involved with the services or programs they provide.
The development of guidance in this area is based on the paramount consideration for the wellbeing of children and their protection
from harm. Providing this protection requires informed decision-making about whether certain persons pose a risk to children.

Effective background checking and risk assessment requires evaluating information concerning potential employees and volunteers to assist
in selecting appropriate persons for working in child-related areas. Natural justice and procedural fairness demand that there is a rationale
for excluding persons from child-related employment/volunteering. Equally, organisations must be accountable for the decisions they make,
and good governance requires that there are policies and guidelines which provide clear foundations for decision-making.

The overriding purpose of this Schedule is to offer guidance to those involved in background checking of employees and volunteers,
and to contribute to the further development and refinement of relevant legislation, policy and practice across Australia. The Schedule
is not intended to provide a step-by-step guide to risk assessment and decision-making or to prescribe particular assessment processes
and tools. It does express national agreement about broad principles, guidelines and key elements to promote risk assessment and
decision-making that is ethical, rigorous, consistent and evidence-based.

The guidelines are informed by national and international research and reports and reference to the systems for background checking
and risk assessment which already exist within some jurisdictions. They are framed in response to questions which encompass central
aspects of assessment when undertaking background checking.

Each State and Territory will determine its legislative or policy approach to minimising the likelihood that a person who may pose a risk

of harm to children will be engaged in child-related work in an organisation. These guidelines will assist in that process and can be drawn
upon in ways which complement existing legislation and policy. The responsibility for application of the guidelines at the local level resides
with each of the States and Territories.

The Schedule does not assume that the range of information used for background checking and risk assessment purposes will be the
same in each jurisdiction. It also acknowledges that the language of risk may not be uniformly used and some jurisdictions may refer
to “assessment” or “appraisal” of a person’s criminal history. Although the language may vary, assessment of the potential for harm
to a child is the primary consideration.

This Schedule is the second in the series of national Schedules which express the commitments of the Creating Safe Environments

for Children National Framework agreed upon by Community and Disability Services Ministers in July 2005. It should be read in conjunction
with the first Schedule: Guidelines for Building the Capacity of Child-Safe Organisations to assist organisations in taking a broad
multi-faceted approach to creating child-safe environments.



1. Background Checking and Risk Assessment — Meaning and Principles

1.1 What do we mean by background checking and risk assessment?

Background checking in the context of working with children involves obtaining information about potential employees and volunteers,
on the basis that the information is deemed relevant to working in a child-related area. The information gathered may include details
concerning previous employment and relevant experience; verification of qualifications and professional registration; criminal history
information; thorough reference checks; and work history reports.

Risk assessment in this context refers to a process of evaluating the information received to reach a decision about the risk of harm
a person may pose to children.

It is important to understand the distinctions and the relationship between risk assessment and suitability assessment. Suitability assessment
may refer to a wide range of factors including attitude to physical discipline and acknowledgement of children’s developmental status

and needs. A person may be deemed not suitable’ to work with children without automatically implying that the person poses a risk

of harm to children.

Different jurisdictions adopt different systems for undertaking risk assessment when checking the background of potential employees and
volunteers, and community services organisations must be aware of particular requirements within the State or Territory where they operate.
A central body may undertake the risk assessment and decide whether a person is permitted to be employed/volunteer in a child-related
area. Alternatively, a shared decision-making model may be adopted, where risk assessment is undertaken by a centralised agency, and

the final decision as to whether or not a person should be employed or engaged as volunteer is made by each organisation. Elsewhere,
individual organisations may be solely responsible for background checking, risk assessment and decision-making concerning appointment
of employees/volunteers. There may be variations within each of these systems over time as part of the process of continuous improvement.

The critical issue, irrespective of the model adopted, is to ensure decision-making concerning whether or not to engage a potential employee
or volunteer is rigorous, defensible and transparent. The overriding purpose of all models is to minimise the risk of harm to children in their
dealings with community services organisations.

Risk assessment in this context refers to a process of evaluating the information received to
reach a decision about the risk of harm a person may pose to children.

1.2 What is the role of risk assessment in background checking?

The duty of care of an organisation includes the obligation to provide a safe environment and to protect individuals from harm which

can result from the actions of employees or volunteers. Risk assessment when background checking employees and volunteers is part

of fulfilling the duty of an organisation to act diligently and prudently to prevent actions and behaviour that would be harmful to children.
A basic rationale for background checking and risk assessment is that previous behaviour is often an indicator of future behaviour.

Risk assessment models in general attempt to identify the likelihood of particular adverse events occurring? and provide a framework
for considering information and promoting consistent decision-making.

In assessing the risk an individual may pose to children in the workplace, a structured approach is appropriate. In the human services
more generally, research has suggested advantages of structured risk assessment rather than reliance upon unstructured judgement.?
These benefits include:

e decisions are able to be made in relation to standardised points of reference that minimise subjective decision-making
e structured approaches are more reliable and valid than using professional judgement alone;
e the assumptions on which the risk assessment model are based are clearly set out, and may be tested;

e structured decision-making provides an open way of dealing with information and enables the person g
and to correct information; and

e public awareness of the existence of structured risk assessment models both acts as a deterrent tg
values and culture of the organisation.

Although risk assessment is not a precise science, it is widely accepted that predicting child abuse i ent model
is more accurate than leaving it to chance.*
1.3 What principles should guide risk assessment?

Responsible risk assessment seeks to ensure decision-making that is ethical, evidence-based.and defensible. This
and systematic process.

owing a logical

Principles which should govern risk assessment include:

e the paramount consideration is the wellbeing of children and their protectio
e risk assessment will be conducted by persons who are appropriately trained and properly’suppo
e risk assessment will be recognised as one of a range of organisational strategies to protect childre



e risk assessment will be evidence-based, where evidence exists;
¢ in all situations risk assessment decisions will be ethical and defensible;

e assessment and decision-making processes will be efficient and timely;
e assessment and decision-making processes will follow principles of natural justice an
e the risk assessment procedure will be transparent, documented, and consistently applie
o risk assessment processes will be accompanied by provisions for review and appeal against adecision; and

e the privacy of people will be strictly protected, and sensitive and personal information will be pro
from inappropriate disclosure.

2. What is Required for Competent Risk Assessment and Decision-making?

It is generally agreed that a mix of knowledge, skills and abilities is needed in any environment where risk assessment takes‘place.
Analytical and investigative skills, a capacity for structured questioning and decision-making, and understanding of the settings'in which
child-related employment/volunteering takes place, are all important. Where possible, there is merit in assessments being based upo
multidisciplinary knowledge from corrective services, child protection, psychology and the law. Persons responsible for risk assessment
may possess this expertise, or it may be gained through consultative arrangements.

Responsible risk assessment seeks to ensure decision-making that is ethical, evidence-based
and defensible. This requires following a logical and systematic process.

Competent risk assessment and decision-making can become embedded in organisations by establishing ongoing training, development
and support systems, within a team environment free from influences which are not part of the risk assessment process. It is also
important that persons responsible for risk assessment are competent in the application of natural justice principles and procedures.

Depending upon the points at which risk may be assessed, a hierarchy of skills may be needed in accordance with the implications of
the decision-making. Where a prohibited employment scheme exists,” and there is provision for a person to seek a review of their status,
a higher level of assessment expertise is necessary because the risks to children posed by prohibited persons are considered higher.

A higher level of skill is also required where there are particular complexities associated with the criminal history or other background
information concerning an individual.

3. Who Should Undergo a Background Check and Risk Assessment?

There are legislative and policy differences between jurisdictions in relation to who is required to undergo a background check and
the circumstances in which a risk assessment is required. As mentioned above, it is important for community services organisations
to be clear about the particular requirements in their State or Territory.

There is general agreement that background checking and risk assessment are appropriate where people are working with children

in a direct and unsupervised capacity, in work that is considered to be child-related. Most jurisdictions specify those areas of work
considered to be child-related and there is some variation. Volunteers working in a range of child-related areas are also frequently
included in background checking and risk assessment. In some jurisdictions people who are employed/volunteering may need to undergo
a background check and risk assessment where they have indirect contact with children; there is access to information about children;

ensuring there is an avenu@ for review and appeal. This requirement is fundamental to principles of natural justice and procedural
airness, in addition to being\part of ensuring any assessment is based upon reliable information.

It is important that any approach to risk assessment is regularly reviewed and evaluated, to take account of the emerging research
and professional knowledde base in the area of assessing risk posed to children in organisational environments.



Factors associated with the criminal history of an individual

person’s criminal history is deemed to provide a reasonable basis on which determinations can be made concerning possible future
ehaviours. Althotgh there are variations between States and Territories with regard to background checking systems, there is some
nsistency in relatjon to the type of criminal offences which are identified as posing a potential likelihood of harm to children.

ow serious is the applicant’s criminal history based upon all the information available (for example, whether there
is a pattern of offending)?

e Have the applicant’s circumstances changed since an offence was committed?

e \What is the attitude of the applicant to their previous offending behaviour, and what relevant information can be provided
by the applicant?

e \What are the findings of any assessment reports following attendance at treatment or intervention programs?
e Has the offence been decriminalised in Australia or was it an offence overseas but not in Australia?

It is important to note that the above list does not provide a prescription for risk assessment. It is intended to draw attention to a range
of considerations which should not be overlooked.

The HREOC guidelines concerning discrimination in employment on the basis of criminal record make the following point:

The more information available to the employer, the greater the likelihood that an employer can exercise reasonable
judgment in assessing the connection between the criminal record and the inherent requirements of the job.°

It is also important to make clear that the focus of background checking is upon identifying factors which may pose a risk to children in child-related
work settings. People should not be discouraged from applying for a position or volunteering their services because they believe that criminal
history unrelated to any risk to children will automatically preclude them from being accepted.

4.2 Additional relevant background information

Research and experience has shown that it may be only when information from a number of sources has been put together that it becomes
clear that a risk of harm exists.’® In some States and Territories background checks may include additional information beyond criminal
history. This information may include employment/disciplinary proceedings; proceedings of professional bodies; child protection records;
notification that the person is disqualified as an out of home/foster carer; and apprehended violence orders. Where a higher than usual
duty of care exists, such as in out of home/foster care and residential settings, or where persons will be working with particularly high risk
populations, it may be appropriate to include a broader scope of information in background checking.

4.3 Situational factors

Individual and situational characteristics interact to increase or minimise the risk of inappropriate behaviour, and both need to be taken
into account. Organisational and situational characteristics, the vulnerability of specific population groups, and the proposed nature
of contact with children may be considered in legislation and/or the development of risk assessment frameworks.

Organisational and situational characteristics, the vulnerability of specific population groups,
and the proposed nature of contact with children may be considered in legislation and/or the

development of risk assessment frameworks.

Specific factors which may be taken into account include:
e the age of the children (chronological and developmental) with whom the person will be working/volunteering;

e whether the individual will work with children with a disability or particular vulnerability (for example, children who have been
abused previously);

e whether the individual will work alone or as part of a team;

e the level and quality of direct supervision;

e the duties undertaken (for example, personal care of children);

e the location of the work (for example, a residential/home based setting); and

e whether the individual will work with children from culturally and linguistically diverse bac
different cultural contexts for certain types of behaviour.




Acknowledging that some community services may be high risk environments associated with working with vulnerable people, the overriding
factor is whether or not the context in which a person may be employed/volunteer presents particular risks. Importantly, the Guidelines for
Building the Capacity of Child-Safe Organisations emphasise the need for ongoing risk management in organisations.

5. How can Background Checking and Risk Assessment be responsive to Culture,
particularly Indigenous Culture?

Additional practical challenges may occur when undertaking background checking and applying these guidelines in Indigenous communities.
These challenges include: limited forms of formal identification; people who have been known by, and legitimately use, a variety of names;
variations in spelling of names; and relatively high transience. Remote area organisations confront particular challenges such as scarce

and sparsely dispersed populations; a comparatively higher proportion of people with criminal histories; communication limitations;

and high rates of staff turnover.

Whilst acknowledging the paramount importance of the safety and wellbeing of children, engagement of local communities is essential
to translate this guidance into appropriate local practices. Sensitivity is required when introducing formal structures in culturally diverse
communities, in an attempt to ensure the community is provided with options for implementing the requirements. Engagement with
local communities is vital to enable the adoption of practices which can make a difference at the local level.

It is particularly important in an environment where disadvantaged children may miss out on social or developmental activities because
of the relatively high incidence of criminal convictions, to make it clear that the focus of background checking is upon identifying factors
that may pose a risk to children. Whatever the approach to risk assessment, it is important that any restrictions upon employment
opportunities are determined by what is necessary to protect children and unintended consequences are avoided.

In considering the application of background checking and risk assessment among emerging cultural and linguistically diverse communities
it is also important to ensure as far as possible that the processes used acknowledge the particular challenges the communities may confront.
Consultation and engagement with the communities during implementation will be a key factor in ensuring the requirements are met.

Engagement with local communities is vital to enable the adoption of practices which can

make a difference at the local level.

6. Natural Justice and Procedural Fairness

In the context of employee/volunteer screening, natural justice can be understood to mean that assessment decisions are balanced, fair and
just, and that persons have an opportunity to have input into the decision-making process as well as an opportunity to have the decision
independently reviewed."" It also means that people have a right to know about any information that is held about them and could be used
to declare them ineligible to be employed/volunteer in a child-related area.

A person may be afforded natural justice by being:

e given the opportunity to provide information regarding his or her criminal history, or other information and references, and for this information
to be considered;

e informed of any proposed decision to be made about them;

e provided with the rationale for the proposed decision; and

e given the right to have a final assessment decision reviewed by an independent body."

Criminal histories, outcomes of the disciplinary proceedings of professional registration bodies, and other information that may be taken
into account during background checking include sensitive personal information. This information must be treated with respect for the
privacy of all individuals. Accompanying any risk assessment process, appropriate safeguards must be provided concerning the collection,
retention, use and disclosure of personal information.

People being assessed should be informed about what will happen to any information they provide and who will have access to the
information. Each child-safe organisation must be fully aware of their privacy obligations and must take all reasonable steps to ensure
they comply with the privacy regime that applies to them.

In Summary

This Schedule of guidelines for risk assessment and decision making when undertaking background checking is a central strategy within
the public policy framework for creating safe environments for children in community services across Australia.

Even the most careful recruitment and selection processes do not provide a guarantee of identifying all those persons who may pose a risk
to children. However, rigorous recruitment and selection practices create a high threshold for engaging in child-related work, which can
deter persons who may pose a risk of harm to children. Continuous improvement directed towards providing robust risk assessment and
decision-making will encourage research and ongoing evaluation of existing practices and will draw upon emerging knowledge.

Background checking and risk assessment are vital first steps in minimising the risk of harm to children in their dealings with organisations.
Coupled with ongoing assessment and risk management, these measures make a significant contribution towards maintaining
child-safe environments.
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